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S.ptemo.r 21, 1993

Th. Honorable J ..... H. ~.llo

Chairman
pederal Communication. com.i••ioft
1919 M Str••t, N.W.
Wa.hlastoD, D.C. 20514

Dear Mr. Chair1Mft :

Later tbi. week, tM C~.l..iOD wil1~-.k.tt. <Seel.ioa Oft
9'M;.l _ires 18-:11., pertaining co ~he cnacion -of ~he '.r8Oft&1
CoaIINnication. _l'\'lc. ·(PCS). I _ writ1nv with r ••pect to mafty
of th. i ••u•• that the eo_i.alOft ...t acWr••• in thJ.. i.t••.

Aa you are ..11 awar., ill early~t the Pn.ld.nt eiped
into la. P.L. 103-", which eoaeaina, e~ other thin••,
provi.ion. that pezw1t the e:a-1..ioa to iHU. lie.nee. \ltilizing
competitive bidd1ng procedure.. Tbe enact-.nt of thi••e.t'olte,
and the c:o~t reliance .... _Z'Ilat fozoeea by the ee-i••ion,
will have • profOUDd .ff.c~ 1apea tM -.nfter in whi-:h e:M
Coan1••ion approacb.. eM c:naeioe of • Dew Hl:Vic. auc:h •• PCS.

Hi.tor1cally, eM C-.1••i_ ... bIMt the lwaazy of _kin. .n
initi.l deci.loa, ta wbicb it acc.-,&e4 to anticipate ~h.

behavior of eM Cpl.c:e. It oou1c1 t'" &'ely upon elw
aft.rurJc.c to AftY nee• ...." c:e&"ftCtion... !'hue, while ehe
C.llular lecYiee licea.e. • edt.. to Metz-opolitaD aerviee
Area. CMIA8) ... aural ""iee CItMa), t_ aftertaarket
~nU.ttecl l1~. Co c~iAe c.n'£.~i•• co illprove
effic:1eoci.. aDd~ coat.. 81a1larly, incer-eytlt_ -roa.iftg­
arr.~nc...re ...., aDd li....... affiliated with .ach other
to permit natioaal -.rketi~ etfo~ta.

Th. ca-petit1ve biddi~ autbority enaeeed earlier chi. year
peZ1llit. the Co .i.a1OD to of awaJ:CIJ.,. lieena••
that replicat.. foZ' the CJavelllMlit eM ut concliti0ft8 that
othenri.•• would have lec:l co cr..action. ill the .ft.naarlt.e. If
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the Commission take. advant-ie of ita new authority by rethinkin~
and fundam.ntally altering it. approach to allocation decisions,
it will achieve .everal important policy goals, a. di.cussed
below.

Let me be mor. sp.cific. IIWMar~ commenting part~es have
encourag.d the COMais.ion to adopt pes licenee territories th.e
either ar. larse (zwtionwide or r891onal) or small <aa.ic Trading
Area. (STAa». They have suppli.d a v.riety of reason. to
support their pref.rence•.

Using it. traditional approach to allocation d.ci.ion., the
Commi••ion would mak. a decision ba..d upon it. r.cor4. P.rhap.
a polit1c.l cc.p~•• would be r ••ched that would ••sign lic.n••
territories larger than BTAa, but ...ller than Major Trading
Area. (MTAe), euch •• the ComMerce Depa~-.nt'. propo••l to
ut111ae -ecOftOll1c .na.·. ODce the Cc.Ili••ion coaaencttd to i ••u.
lic.n••• to offer .ervice 1n th... t.rritori•• , •••ri•• of
priv.te n.gotiation. would be held .-ong lic.n.... to rationalize
any anomali•• that re.ulted from the Commi••ion'. allocation
d.ci.ion•.

Whil. this infOrM], two seep pZ'oc... has worlc.cl
.atis~.ctorily in tbe pa.t, tben were ....r.l unfortunate by­
product.. First, ••rvic. to the public was clela~d while th•••
private net0ti.tiona were held and traaa.ctiOD••x.~t.d.
Second, licen.... had higher co.t... a re.ult of making the
n.c••••ry adjusc-.at.. Third, pot.nti.l ecOftOlllie. of .cal•. and
scop. -- affectiftl, ~or exampl., c~..~ .tandard. for .quipment
• w.r••ith.r delayed pttftd1ft1 tu privat. negotiatiou, or
foresone alt.~tbeJ:. Pourt.h, t'" who ...n 111 the envUbl.
position of beu. able to explott tM cUff.raK•• between the
Conni••ion'. cSecl.ioft ancl the 1-.perativ•• of the markat.plac. were
unjustly .nriched.

With the ~1Oftof the c....cit1". b1"11\9 pzooc:eduz'a.,
-howev.r, CODWZ'e. baa 81.".e the C~..i_ the u111ty to avoid
th••• Wl!ortuut. by-product.. If tbe e:-i••iOft is v1lliD9 to
change it. tlUald•." and adapt a cIyaaa1c proc:eclure that refl.ct.
market i...rativea in the c....t1tive bidd1ng proc••• , it can
speed cleli".Z'Y of ..nic., ncluce pzoic•• to con.umer., and avoid
unju.t enr1ca-at. It can al.o take it••lf out o~ the proc••• of
picking winDer. aDd loeer., by .tructuzoing a c~tltiv. bidding
proc:... that peRit. Mrk.t fore.. to work.

POl' .xa-pl., a. ftot*4 aboV., ture 1. ~ely a gr••t de.l
o~ contro'ftzoity lNZ'Z'OUIIding the .."ic. t.n:itori.. for PeS
lic.n..... The C:O-i••ion e.1l uka an ..e.tecl ,-gu...- about
Which alternative i. prefezo&bl.J it can .1eo adopt a ca.prc.1..
that ia politically palatable. Anoth.r appro.ch i ••• follow.:
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Through a aerie. of au~tion., the Commi•• ion ~an p.rmit the
market to d.teraine the optimal .1ze of licen•• • r.... For
example, the Commia.ion'could fir.t accept bids for each of the
aTAI within • given MTA. It could ch.n .ccept bid. for che MTA
licen.e that ia cOMPO.ed ot th••e aTAe. If the aggregated value
of the ITA bid. exeeed. the value of the highe.t MTA bid, it is
clear that the ....rk.t i. CSecicU.ng that the amaller ••rvice
territories are more valuable and desirable to prospective
licen••e.. Conver.ely, if the hi_beat bid for the MfA license
exc••da the a.retated value of the high••t ITA bid., the
oppoe1te conclu.ion can be reached.

This proce•• could be r.,.ated for e nationwide lieen••.
Again, if the highe.t bid for .uc:b a nationwide licen•• exce.de
the aggregated highe.t bide for M'l'Aa, the market i. telling the
Commie.ion that the .ervice ahould be licen.ed on a nationwide
ba.i•.

If the C~i••ion rail. co follow that advice, it will b.
cr.ating a .ituation in which the .ffort to ·corr.ct- the
Commi.eion'. ai.take will be ti..-conauaing, will lead to unjust
enrichment, ucl will delay .."ic. to the ~lic. If the
Cammis.ion .tructur.. a bidding ..tbodology that permit. the
marketplace to work, it will avoid tbe.. unfortunate outcome•.
Moreov.r, it will -xiai.. revellWt. to the Trea.ury. Whil. I
r.cogniz. that the ne. secti= JO'(j) prohibit. the Commieeion
from caking the.. revenue. int.o acc:OWlt., it would be
s.r.nclipicoue indHc:l if good telac:o-..nicatiozw policy .nhanced
our .fforts to n4uc:. the deficit.. Itruct.urin. the bicld1ng
proce.e ao a. to incozoporat. the corrective .ffect. of the
aftermark.t could achieve preci..ly that r .....lt.

I .. writ.illl to yeN about this proc••• becau•• t.here bave
beeD report. in tM ph.. iDClicat1ftl that the ConDie.ion is
leaning toward lic••1ng opt.1OM t.ue My represent good faith
efforte to illll'1_t tM new ea...tit1". biclclill9 author:ity, but
which appeu to 1M .... Oil a now clat.ecI approach to effective and
effici••t ..-:tl'u.~t. I _ coacernecl tut relying on an
out elated ....-cb could haft the Uft!ol'tuaate effect of
po.tpcm1~ tb. ......1opMftt of the opei... 11c.nain9 sch_ •• a.
determined ~ t~ -arketplac. -- until after the C~••ion'8
grant of init.1al 11cene... If, for exa.pl., the COMBieeion
d.eid•• DOt t.o p:ut any nationw1c1e lic...s, that could
8ub.tantially delay tb. clelivery of ••rvic. to the pul:llic. It
could preclude a l1cena•• f~ a..z..at.ing con.UMer., thereby
lowering coet. aad reducing pric... And it could reeult in
unjust enrichMent.

In contra.t, adopting tbe •~1Mtor1al· approach di.cue••eI
above would not pr.clude any particular outcome. It is tnY hope
that when the Co.-i.aion make. its decision on Thur.day, it will
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recognize that the enac~men~ of the competitive biddin9 .tacute
has altered fUndamentally the way in which the Commi••ion
approache. allocation decisions.. It i. my hope that the
Commis.ion will 1nat.ad recognize that it no long.r ha. to
sub.titute it. judgment for the mark.cplace for determination.
euch as the optimal geographic ar.. for a PCS lic.n•• , and rely
on the aftermark.t to correct any miatak•• that the Commis.ion
ha. mad•.

A .imilar artUmen~ can be made with r••pect to the amount of
bandwidth that i. to be lic.llMd in the n.w ..rvic.. Some
commentor. have urged the Com-i••ion to adopt a licen.in; schem.
that permit. r.latively large a••i~nt. of 40 Mha per lic.n••.
Oth.r. have urged .ubetantiallr ...ll.r ...i,nment.. Uaing a
variation of the ~combinatoria • approach outlined above, the
Commi••ion can .cructure a U,ceain. approach that pemit. the
mark.tplace to dictate bandwidth baaed on the value of the bid8.
As i. the ca.. vith ••rvic. t.rritori.s, .tructuring the
competitive bidding proce•• to acco..adate mark.tplac.
imperativ•• can acc.l.rat. eh. d.livery of ••rvic., while
avoiding unjuat .nrichment.

I alll aleo conc.rned about pna. report. r..ardift9 ••v.ral
oth.r .l.menta 01 the Commi••iOft'. deci.ion Oft this matt.r.
Th.r. has be.n exc.n.iv. di.cu..ion ~ut wheth.r .xi.ting
lic.n•••• , U.e..... in the c.l1\11ar ..rvie., .hould be .ligible
for lic.Dn. in the 'eraonal CQ J.WIAicat.iOD. '.rvice. In 1IIY view,
to the exc.nt thac the C~••1Oft plana t.o i ••u. a auffici.nt
nuB4ir of lic.... IIQ a. to pnel'lCle warehou.ing or oth.r anti­
con.umer coftduct, t~•• cc.pani•• OQIbt to be able to acquir.
licene.. in tbe new ..nic.. Moreover, iDa.-&ch a. the ••11
OpeZ'ati~ Q:~.!il.a u. prec1wIH f~ -BY -.rata by virtu. of
the lIO"dn}~? AI 'iyl J"SFSet, exclUdiDl. them from off.ring
'ereon. Call&lA catiOGa lervic.. doe. DOt make ••n••.

Pinally, 1 _ coac.med that. the C~••10D may be
mlainterpntintr tbe int.nt of COIIP'••• with nep.ct to ••t-a.ide.
for rural t.lep'-" c~i•• , ...11 bu.in••••• and bu.in•••••
owned by aiftOZ'itl•• aDcl VOMft. As you _1" be awar., the concept
of tUnelacM ..c ....i.. for rural t.lephone cQllPafti.. va•
• xpre••ly reject" duriDfJ the cour.. of the CoMitt..,.
con.ideratt_ of the l~i.lation. It v....a1n reject.ed during
the Hou•••....t. Coatenne.. TM new .t.~tut. cont.aina a..1.
flexibility foZ' t.. eo..i••ion to p~t. opportunities for rural
t.l.phon. ea-paai••, _11 bu.i..... aDd buain••••• owned by
m1norit1•• and ...n without r.eortiAg to Mt-uid... It can do
80 by requiring .ucc•••ful bidder. to affiliate with other
compani.. for conatruction of faciliti.. or for off.r1ng
••rvic... It au uDdat.. perfol'llallce criteria that ••Rre.
delivery of Hrvic. eo ar.a. wh.n urat force. may be
inadequate. In .bort, the COIMli••ion has an .nol'1ftOU. &mount of
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di.cretion to fUlfill its atatutory r ••pon8ibilitie. without
re.or~in9 co ••t-aaid••.

It i. my hope that "the Commi••ion will b. guided by the
expre•• language of .ection 30'(j) (t> (C), which directs the
Commis.1on to pre.cribe ar.a designationa and bandwi4th
a.signment. that are "con.istent with the public intereat,
convenience, and n.ce.sity, ... ~ "'~.ct.~is~ica of ~e
p~opes" ••~i••• [.mpha.il added). If .mall .ervic. territori••
that lencl th....lv•• to bid. by rural tel.phone companies or
other small bu.in••••• are con.i.tent with the characteriatics of
the proposed PeS ••rvice, then tlM Ce-nission has the ability to
.tructur••uch • lie_nsing .c~. If, howev.r, the Colftllli••ion
exp.ct. the PCS ..rvic:. to be Ofte wbJ.ch i. 4calinatecl by bi~
bu.in••••• operating on a nationwide ba.i., it ou~ht to fulfill
itl .tatutory .-ndate to p~ide opportuniti•• by taking an
alternative approach.

I alk that a copy of this l.tter be made part of the
Commi.sion'. 'lpgr4 in this proceeding, and hope that it ia
u.eful to you a. you COMplete your deliberation. this week. If I
or the Ca.w1tt...taff can be of allY •••i.tanee to you, pl•••• do
not h••itat. to contact me. I look forward to reviewing your
deciaion, and to receiving ~ae to th••_ commenta.

JOIIIf D. DllfG&1J,
CHAIIUWf


